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RECLASSIFYING EXEMPT EMPLOYEES FOR 2016
By Elizabeth A. Semler
Most employers have both
hourly and salaried employees.
The
salaried
employees are
either exempt
from overtime
because of the
duties they perform, or nonexempt and entitled to overtime if they work more than 40
hours per week. It is anticipated that in July
2016, the Department of Labor will issue new
regulations that substantially increase the salary threshold for employees who are classified
as exempt from overtime because they are executive or administrative employees. The proposed increase will raise the minimum salary
from $455.00 per week to $970.00 per week.
This means that once the new regulations are
introduced, an employee who performs the
duties of an executive or administrative employee must be paid a minimum annual salary
of at least $50,440.00 to be exempt from overtime. The new regulations will also include
annual increases to the salary minimum.
Generally, non-exempt employees (or hourly employees) are entitled to be paid overtime
if they work more than 40 hours per week.
Employees who are employed in “a bona fide
executive, administrative, or professional capacity” are exempt from overtime, provided
they are paid on a salaried basis. To be exempt
from overtime, the employees must perform
certain duties to qualify as executive, administrative, or professional employees and be
paid the same salary every week regardless of
how many hours they work (with a few exceptions).

Under federal law, the duties that an
employee must perform to qualify as
an administrative employee include:
The performance of office or non-manual
work directly related to the management or
general business operations of the employer
or the employer’s customers (i.e., the employee must perform work directly related to
assisting with the running or servicing of the
business); and
The exercise of discretion and independent
judgment with respect to matters of significance.
To qualify as an exempt executive
employee:
An employee’s primary duty must be managing a business, or a department or subdivision
of the business;
The employee must customarily and regularly direct the work of at least two or more
employees; and
The employee must have the authority to
hire or fire other employees, or the employee’s recommendations with respect to hiring,
firing, advancement, or promotion of other
employees must be given particular weight.
To qualify as an exempt learned
professional:
• An employee’s primary duty must be the
performance of work requiring advanced
knowledge in the field of science or learning
acquired by a prolonged course of specialized intellectual instruction.
(continued on page 2)

If your company has employees who are
currently classified as exempt because the
duties they perform meet the criteria for
administrative or executive employees,
you need to consider whether to increase
their salaries to meet the $970.00 weekly
threshold, or reclassify the employees as
non-exempt and pay the employees overtime (if earned). Among the factors to
consider when making this decision is
how many hours per week you think your
exempt employees are working. If your exempt employees rarely work more than 40
hours per week, then reclassifying these
employees as non-exempt should not have
a significant economic impact on your
business. However, if your current exempt
employees typically work more than 40
hours per week, you will have to do some
math to calculate your potential exposure
for overtime and compare that exposure to
the increased salary you will have to pay to
keep the employees exempt. The comparison might result in a decision to reclassify
some or all of your exempt employees, or
to hire additional hourly employees and
schedule shifts to avoid paying overtime.
For positions that you decide to reclassify as non-exempt, you should
also consider:
• Whether to switch the employees to an
hourly wage as opposed to paying the
non-exempt employees a salary;
• How non-exempt employees who continue to be paid a salary are going to
keep track of the hours they work so
you can make sure they are paid properly;
• Whether your payroll system is set up
so you can calculate a regular rate of pay
based on the non-exempt employees’
salaries and pay overtime based on that
regular rate of pay;
• What kind of incentives or programs,
if any, you want to introduce to retain
management employees who become
non-exempt; and
• Adopting a policy that prohibits nonexempt employees from working overtime without advance permission and
imposes discipline for employees who
work unauthorized overtime.
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There is no “right” answer for whether
a particular employee should be reclassified. The decision should be based
on the economics of your business and

whether, based on the duties the employee actually performs, the employee
should have been classified as exempt at
the outset.

TAKE STOCK OF SECURITY POLICIES: 2016
CHANGES TO OREGON’S DATA BREACH
NOTIFICATION LAWS
by Kristen G. Hilton
On
January
1, 2016, an
updated data
breach law took
effect.
The
amendments to
Oregon’s Consumer Identity
Theft Protection Act (the
“Act”) expand
the definition
of “personal information,” mandate notification to the Attorney General, and make violation of the Act an unlawful practice under
Oregon’s Unlawful Trade Practices Act.
Under the Act, a person who owns, maintains, or otherwise possesses data that includes a consumer’s “personal information”
used in the course of the person’s business,
vocation, occupation, or volunteer activities must implement reasonable safeguards
to protect the security, confidentiality, and
integrity of the personal information, including disposal of the data. “Consumer” means
an individual resident of Oregon.
The prior version of the law limited “personal information” to a consumer’s Social
Security number, driver’s license number or
state identification card number, U.S. issued
identification number, financial account
number, and credit or debit card number,
in combination with any required security
code, access code, or password that permits
access to the financial account. However,
as of January 1, 2016, personal Information
now also includes biometric, health insurance, and medical information.

In the event of a breach of security, the Act
requires that the impacted business notify
every affected consumer. Under the Act, a
“breach of security” is “an unauthorized acquisition of computerized data that materially compromises the security, confidentiality
or integrity of personal information that a
person maintains.” For breaches that occur
on or after January 1, 2016, notice must also
be sent to Oregon’s Attorney General, either
in writing or electronically, if the number of
Oregon residents to whom notice must be
sent exceeds 250. All notices must be given
in the most expeditious manner possible,
without unreasonable delay, unless law enforcement requests a delay.
The amendments do not impact pre-existing statutory exemptions. However, the
amendments add a new provision that makes
a violation of the Act an unlawful practice
under Oregon’s Unlawful Trade Practices
Act. This means that businesses could be
subject to civil actions by either the Attorney
General or local district attorneys for violations of Oregon’s data breach laws. Private
individuals do not have a right to sue for a
violation of the Act, but they could seek recovery based on other legal theories (such as
breach of contract).
All businesses operating in Oregon or that
have customers located in the state should
be ready to comply with all provisions of the
Act, including the new notification requirements. While there is no shortage of news
stories about large U.S. companies impacted
by data breaches – Target, Home Depot, and
Anthem Blue Cross to name a few – smaller
businesses are at risk too. Small businesses
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have more digital assets to target than an individual consumer, but less security than a
larger company, which make them especially
vulnerable. According to the Verizon 2014
Data Breach Investigation Report, 44 percent of small businesses have been a victim of
cybercrime at least once, and more than half
of U.S. small businesses have experienced at
least one data breach. That number may be
rising.
Such cybercrime incidents are also quite
costly. Small businesses shell out an average of $38,000 to recover from a single data
breach, including costs to investigate and
comply with notification requirements like
those in Oregon. See 2015 Kapersky Lab
Survey (media.kapersky.com/pdf/it-riskssurve-report-cost-of-security-breaches.pdf ).
And that number does not take into account
indirect expenses such as employee training
and infrastructure upgrades, or damages to
reputation.
In order for businesses to minimize the risk
of a data breach and ensure they are able to
comply with Oregon’s laws if a breach occurs,
it is helpful to consider where and how vul-

nerabilities can originate. 49 percent of data
breaches stem from malicious or criminal
attacks, 19 percent involve employee negligence, and 32 percent are caused by system
glitches. See Ponemon Institute 2015 Cost
of Data Breach Study United States.
The following tips, taken from the FTC
document, Protecting Personal Information:
A Guide for Business, should help protect
your business on each of those fronts.
Take Account
Identify what information you have, who
sends it to you, how you receive it, and who
has access to it. Pay particular attention to
how you keep personal information, and consider different levels of data privacy for different records.
Scale Down
Collect and keep only the information you
need for your business. Use Social Security
numbers only for required and lawful purposes – like reporting employee taxes. Check
the default settings on credit-card processing
software to make sure that entire card num-

bers are not retained post-transaction. Develop a written records retention policy to
identify what information must be kept, how
to secure it, how long to keep it, and how to
dispose of it securely.
Lock Data
The most effective policies address four key
elements: physical security, electronic security, employee training, and the security practices of contractors and service providers.
Encrypt digital files, and keep physical media
in a secure place. Limit employee access to
those records so that only people who need
them can see them. Regularly check security
systems and run antivirus programs. Create a
“culture of security” by implementing a regular schedule of employee training. Teach staff
to spot vulnerabilities, and update them on
security protocols as you find out about new
risks. Use firewalls, and restrict the use of
laptops to those employees who need them to
perform their jobs. Investigate the data security practices of your vendors, and compare
their standards to yours.
Pitch It - Discard Unused Information
Dispose of data that you no longer need in a
secure manner, and train employees on these
procedures. For instance, use data-wiping
software on old computers, and follow the
FTC rules for disposing of credit reports.
Make sure employees who work from home
follow the same procedures for disposing of
sensitive documents, old computers, and portable storage devices.
Plan Ahead
Regularly test and monitor all security systems. Investigate security incidents immediately, and take steps to close off existing
vulnerabilities or threats to personal information. Educate employees about what personal information is and how to safeguard it
under the applicable state and federal laws.
Have a plan for notifying consumers, law enforcement, and credit reporting agencies in
the event of a data breach.
If you have any questions on how to minimize the risks to your business or about your
business’s notification obligations in the case
of a breach, please contact Kristen G. Hilton
at khilton@sussmanshank.com or 503-2271111.
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CHANGES TO WASHINGTON BUSINESS LAW IN 2016
By Amy E. Geerhart
Wa s h i n g ton adopted
meaningful
changes to its
business laws
effective January 1, 2016,
substantially
modifying
legal requirements
for
Washington limited liability companies and
filing obligations for all forms of business
entities. These changes were codified in the
revised Washington Limited Liability Company Act (the “Revised Act”) and in changes
to the Uniform Business Organizations
Code, which changes are commonly referred
to by the bill name that carried them into
law (“Hub Bill”).

REVISED WASHINGTON LIMITED
LIABILITY COMPANY ACT
Voting Scheme
One of the more notable changes in the Revised Act changes the default rules regarding voting rights of members. Under the
prior LLC Act, as is the case with most other
types of entities, member votes are based on
the percentage of ownership, meaning that
a member owning, for example, 60 percent
of the ownership interests can always outvote a member owning the remaining 40
percent. Under the Revised Act, each member gets one vote, unless the limited liability
company agreement states otherwise. This
means a majority owner can be out-voted by
minority owners. Members may opt out of
this default voting scheme by defining alternate voting rights under an LLC Operating
Agreement.
LLC Operating Agreements
Previously, all LLCs were required to adopt
a written agreement to govern the operation
of the LLC, including but not limited to
providing for the voting rights of the mem-
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bers, the duties of the members or managers,
the transfer of ownership interests, distributions, and the liquidation or winding up of
the LLC. It is critical to document these
rights, obligations, and restrictions in order
to minimize the potential for disputes between members and managers. Under the
Revised Act, as a default rule, the limited liability company agreement and any amendment to the agreement may be oral instead of
written. Although this new provision permits more flexibility, it raises concerns that
people may enter into and change binding
terms of operation with a mere conversation,
which could more easily result in misunderstandings, ambiguities, and costly disputes
among members. The Revised Act does allow all members to prohibit such oral agreements by entering into a written operating
agreement that requires that all amendments
be in writing.
Fiduciary Duties of Managers
Washington LLCs historically relied on the
courts to delineate the fiduciary duties of
managers, as they were not specifically described under the statute. Such case law can
create inconsistent or incomplete guidance.
These fiduciary duties are now defined under
the Revised Act, which allows most duties to
be expanded or limited in the LLC’s operating agreement.
Under the Revised Act, managers owe a
limited duty of loyalty to the LLC and to
any other managers and must: (i) report and
hold on behalf of the LLC any benefits derived from use of the LLC’s property or from
appropriating a company opportunity while
the LLC is operating or winding up its affairs,
(ii) not compete with the LLC, and (iii) not
engage in transactions with the LLC where
the manager has a conflict of interest. Managers also owe a duty of care, which generally
will be violated by a manager who is grossly
negligent or reckless, who intentionally operates against the LLC’s best interests or or
who knowingly violates the law in operating
the LLC or winding up its affairs.

The Hub Bill
The Hub Bill focused on consolidating certain legal requirements, such that it is clear
that the same requirements apply to each
form of business entity. The changes generally address filing obligations with the Washington Office of the Secretary of the State
and do not affect the day-to-day operations
of Washington entities or foreign entities
registered to do business in Washington.
General Filing Requirements
Some filing requirements were streamlined
by authorizing the creation of a single form
that can be used by any type of entity. In the
future, such forms should simplify the filing
process by reducing the time necessary to
identify the appropriate forms. In addition,
the Secretary of State’s Office has introduced
several new forms.
One such new form is a Statement of
Withdrawal of Filed Record Before Effective,
which (as the name suggests) permits a business to withdraw a filed form entirely so long
as the effective date has not yet passed. For
example, John has two operating companies,
each in a separate corporation. John decides
to merge the companies effective as of January
1, 2017. John’s lawyer will likely file the Articles of Merger in the fall of 2016, stating an
effective date of January 1, 2017. Normally,
once the Articles of Merger is filed, the matter is final. However, with the recent changes
to the Hub Bill, if John determines that he
does not wish to merge his companies for any
number of reasons, this form can be filed in
advance of that effective date, and the transaction will not take effect.
Another helpful form that is now available
is the Statement of Correction, which permits
a business to rectify an inaccurate statement
or defect in execution in a previously filed record. Say, for example, that John filed Articles
of Merger only to later realize that the number of shares, the number of shareholders, or
the listed officers is incorrect. With the newly
available Statement of Correction form, such
an error can be easily fixed instead of going
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through a more arduous process as required
in the past.
Foreign Business Entities
If your business is organized or incorporated
in another state, Oregon for example, but
conducts business in Washington, it likely
filed a Certificate of Authority authorizing it
to do business in the state of Washington. Per
the Hub Bill, a business no longer files a Certificate of Authority, but now completes and
files a Foreign Registration Statement. This
single form may be used for any form of entity. The Hub Bill also provides for the transfer
of a foreign registration. Let’s say John’s companies are Oregon corporations, and only one
has a Foreign Registration Statement. This
new form permits the registered corporation
to transfer the foreign registration to the corporation that survives the merger.

Administrative Dissolution and
Reinstatement
The Hub Bill also modifies the grounds, procedure, and effect of administrative dissolution, as well as the reinstatement process.
The State may administratively dissolve an
entity for failure to pay a fee or penalty to
the Secretary of State when due, for failure
to deliver an annual report within 120 days
after it is due, failure to name a registered
agent for a period of 30 consecutive days,
or if an entity was formed for a limited duration rather than for perpetual existence.
Entities that are administratively dissolved
for less than 5 years may file a reinstatement.
The grounds and processes regarding administrative dissolution and reinstatement were
not substantially changed. Instead, the Hub
Bill makes clear that these processes apply
to all forms of business entities, including

LLCs, corporations, nonprofits, and limited
partnerships.
Additionally, an entity may be administratively dissolved or terminated if the name
of the entity is not distinguishable from the
name of a governmental entity. Any county,
city, town, district, or other political subdivision of the state, or any agency thereof, may
apply to the Secretary of State for such dissolution if it deems the company name indistinguishable. When selecting the name of an
entity, be cautious of how the name of a city
or county is included in such name.
The changes above are only some of the
modifications in Washington business law
that became effective as of January 1, 2016. If
you have any questions about how these laws
may affect your business, please contact Amy
E. Geerhart at ageerhart@sussmanshank.
com or 503-227-1111.

BANKRUPTCY COURT REFUSES TO APPROVE INDEMNITY FOR FEES
By Timothy A. Solomon
On
January 29, 2016,
the
United
States Bankruptcy Court
for the District of Delaware refused
to approve a
provision in a
retention application that
would have allowed counsel to be reimbursed by the bankruptcy estate for fees incurred in a successful defense of an objection
to their fees in the case. See In re Boomerang
Tube, Inc., Case No. 15-11247 (Bankr. D.
Del. Jan. 29, 2016).
In Boomerang Tube, proposed counsel to
the committee of unsecured creditors filed a
retention application that provided, among
other things, for indemnification by the
estate for expenses incurred in any successful defense of their fees. The Bankruptcy
Court cited Baker Botts L.L.P. v. ASARCO
LLC, 135 S. Ct. 2158 (2015), in which the
United States Supreme Court affirmed a de-
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cision denying recovery of fees by a debtor’s
counsel incurred in defending itself from a
fee objection raised by the debtor. The Supreme Court in ASARCO relied on the language of 11 U.S.C. § 330(a), which allows a
court to award only “reasonable compensation for actual, necessary services rendered,”
and held that a different result would violate
the “American Rule” of each litigant paying
its own fees.
The applicants in Boomerang Tube attempted to distinguish ASARCO by appealing to 11 U.S.C. § 328, which allows
compensation to professionals (if approved
in advance by the court) that otherwise
would not have been available under Section 330.
The Bankruptcy Court agreed that Section 328 provided an exception to Section
330. Nevertheless, the court declined to approve the indemnification provision, finding Section 328 insufficiently “specific and
explicit” to create a statutory “prevailing
party” exception to the American Rule.
The court further held that the terms of
the proposed retention application did not
amount to a contractual exception to the

American Rule. Although the court agreed
that counsel’s retention agreement was a
contract and Section 328 does not prohibit
defense fees, the court noted that there was
no contractual relationship between counsel
and the parties that would be responsible for
paying counsel’s fees, and that the estate was
not a party to the retention agreement and
could not be bound.
Finally, the court held that, even if ASARCO did not preclude approval of the fee defense provisions, those provisions still could
not be approved because all terms of employment must actually relate to the services
to be rendered — in this case, representation
of the creditors’ committee and its interests. The court held that counsel defending
its own fees is not a service performed for
the committee, but instead for counsel itself.
Although the Bankruptcy Court’s decision is logical, practitioners must take note
when calculating the risks of representing a
committee or debtor that a contractual indemnity for fees and costs incurred successfully defending objections to a fee application is not permissible, even with the client’s
consent.
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LEGAL NEWS
KRISTEN G. HILTON JOINS SUSSMAN
SHANK LLP
Kristen Hilton
joined the firm’s
litigation department and practices primarily
in complex state
and federal litigation, including contract disputes, business
torts, false advertising and unfair competition cases, partnership disputes, and lawyer liability matters.
Kristen earned her J.D. from the University
of California, Los Angeles School of Law and
is a member of the Oregon State Bar and the
State Bar of California.

THOMAS W. STILLEY - ELECTED
SUSSMAN SHANK’S NEW MANAGING
PARTNER
The Partners at
Sussman Shank
elected
Tom
Stilley to a threeyear term as
managing partner of the firm.
He
succeeds
Robert Carlton,
who held the
role since 2009.
Tom joined Sussman Shank in 1988 and has
held several management positions since. He
focuses his practice on debtor and creditor
rights, bankruptcy, business litigation, loan
workouts, and asset recovery.
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SEVEN SUSSMAN SHANK ATTORNEYS
NAMED TO 2016 BEST LAWYERS IN
AMERICA® LIST
Sussman
Shank is
proud to
announce
that seven attorneys were selected by their
peers for inclusion in the 2016 edition of
Best Lawyers in America®, the oldest, most respected peer-review publication in the legal
profession. Sussman Shank’s Best Lawyers®
and their practice areas are:
Aaron J. Besen
Health Care Law
Susan S. Ford
Bankruptcy and Creditor Debtor Rights /
Insolvency and Reorganization Law
Howard M. Levine
Bankruptcy and Creditor Debtor Rights /
Insolvency and Reorganization Law & Litigation - Bankruptcy
Jeffrey C. Misley
Bankruptcy and Creditor Debtor Rights /
Insolvency and Reorganization Law Litigation - Bankruptcy
John A. Schwimmer
Commercial Litigation & Litigation - Intellectual Property
Thomas W. Stilley
Bankruptcy and Creditor Debtor Rights /
Insolvency and Reorganization Law & Litigation - Bankruptcy
David D. VanSpeybroeck
Commercial Litigation, Litigation - Bankruptcy & Litigation - Securities

PARTNER HEATHER A. KMETZ NAMED
2015 MENTOR OF THE YEAR
Heather Kmetz was
named the 2015
Mentor of the Year
by the Oregon
State Bar Taxation
Section’s New Tax
Lawyer Committee
(NTLC). The award
was a result of the
generous time and
energy that Heather continually devotes to
developing new tax lawyers.
MICHAEL D. LEVELLE NAMED
PRESIDENT-ELECT OF
OREGON STATE BAR
We are pleased to announce that attorney
Michael D. Levelle
was elected Oregon
State Bar PresidentElect for 2016. Michael will serve as
President effective
January 1, 2017. Michael has practiced
law in Oregon for over 25 years, and with
Sussman Shank for 15 years. His practice
includes complex estate planning, estate and
trust administration and litigation, guardianship and conservatorships, as well as dispute
resolution.
SUSSMAN SHANK ONCE AGAIN
EARNS A SPOT ON OREGON’S 100
BEST COMPANIES LIST
Sussman Shank LLP
was named one of the
2016 “100 Best Companies to Work for in
Oregon” by Or
egon
Business Magazine,
marking our 11th
year on the list. Our firm ranked #32 on the
list of medium-sized companies.
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SUSSMAN SHANK IN THE COMMUNITY
SUSSMAN SHANK IS COMMITTED TO ACTIVELY PARTICIPATING AND GIVING BACK
TO ORGANIZATIONS WITH WORTHWHILE CAUSES THROUGHOUT THE YEAR.

SUSSMAN SHANK CO-SPONSORS
SCHOOLHOUSE SUPPLIES

ementary School located in Southeast Portland. Our combined group of volunteers
dedicated an afternoon assembling and stuffing backpacks with enough school supplies
to last each student the entire year.

year. This was Sussman Shank's third year as
a sponsor of this worthwhile event.
MOVEMBER MEANS MOUSTACHES
FOR CHARITY AT SUSSMAN SHANK

SUSSMAN SHANK WASHES DOGS FOR
A GOOD CAUSE

September
For the 6th consecutive year, Sussman Shank
sponsored the Schoolhouse Supplies "Tools
for Schools" program. We teamed up with
TMT Development to support Grout El-

September
Sussman Shank sponsored the 21st Annual
Dogtoberfest® – Portland's biggest dog wash.
Our team joined over 100 volunteers at the
Lucky Lab Brew Pub in Southeast Portland
to wash and dry more than 330 dogs of all
shapes and sizes. The event raised over
$19,000 for the DoveLewis Animal Blood
Bank. DoveLewis is one of the nation's largest
all-volunteer animal blood bank programs,
which provides blood products to support
more than 500 life-saving transfusions every

November
For the sixth consecutive year, Sussman
Shank participated in "Movember," a campaign dedicated to raising funds and awareness for men's health initiatives. Throughout
the month of November, several male members of the firm boldly ditched their razors
and grew out their moustaches. This firmsponsored fundraiser not only supports a
worthwhile cause, but is a lot of fun for both
the attorneys and the staff. This year our firm
raised a total of $633.00 in support of Movember.
ADOPT A FAMILY PROGRAM
HOLIDAY GIVING
December
The firm partnered with three organizations
to help provide needy Oregonians with a better holiday season. Through the Salvation
Army, we “adopted” a mother and her two
children, along with two seniors who live
alone, donating wish list items to each. We
also provided gifts and supplies to Raphael
House, a multi-faceted domestic violence
agency dedicated to fighting the causes and
effects of intimate partner violence. The firm
also gladly donated gifts to teens in foster
care through Foster Care Oregon.
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SUSSMAN SHANK LLP
1000 S.W. Broadway
Suite 1400
Portland, Oregon 97205
Phone: 503.227.1111
Fax: 503.248.0130
sussmanshank.com

WE’RE HONORED TO BE NAMED ONE OF THE

100 BEST COMPANIES TO
WORK FOR IN OREGON
This marks the 11th year that we have been honored with this recognition. We recognize that
the success of our firm is achieved through our talented and dedicated team of professionals.
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