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CONSIDERATIONS
BEFORE LEASING
TO A MARIJUANA
FARMING TENANT

ance with respect to its enforcement priorities concerning marijuana violations.

By Victor J. Roehm
IT

MAY

BE

tempting for a
farming operation
with fallow acreage to consider
leasing to a tenant
for above-market
rents.
However,
when the offer is coming from a marijuana grower, the would-be landlord will
have a number of additional legal issues
to consider.
It bears repeating that marijuana is still
illegal as a Schedule I drug under the
Federal Controlled Substances Act. Even
though Oregon and other states have
approved marijuana for medicinal and
recreational use, the federal government
doesn’t recognize such uses as valid and
prohibits the manufacture, sale, and distribution of marijuana. An owner who
leases to a tenant for the purpose of manufacturing, distributing, or storing controlled substances, illegal under federal
law, is punishable under the Controlled
Substances Act by a fine and up to 20
years in prison.
That might be the end of the story for
all but the most foolhardy of landlords
if it weren’t for the fact that the federal
government (inundated with questions
because of the number of states that have
legalized some form of marijuana sales
under state law) has now provided guid-

The first of the guidance letters was issued by the U.S. Department of Justice
in August 2013 to the U.S. Attorneys’
Office. It cited the Department’s priorities as preventing: 1) distribution to
minors; 2) revenue from marijuana sales
from going to criminal organizations; 3)
diversion of marijuana from states where
it is legal in some form to other states; 4)
marijuana activity (legally authorized in
a state) being used as a front for the trafficking of other illegal drugs or other illegal activity; 5) violence in the cultivation
and distribution of marijuana; 6) driving
under the inﬂuence and exacerbation of
other adverse public health consequences
associated with marijuana use; 7) growing of marijuana on public lands; 8) and
possession or use of marijuana on federal
property. A second set of guidance letters from the U.S. Department of Justice
and the U.S. Department of Treasury’s
Financial Crimes Enforcement Network,
simultaneously issued on February 14,
2014, focused on acceptance of bank deposits from marijuana-related businesses.
While agricultural landlords may determine that these guidance letters provide
some comfort as to whether or not they
might risk prosecution for leasing to a
specific marijuana grower, it is important
to note that the guidance is non-binding
and does not have the force and effect of
law or regulation. As such, it is subject
to change at any time. This is especially
true as we approach another presidential
election cycle, following which a new administration could determine to take a
different path with respect to marijuana
prosecutions.
Additionally, even after the guidance let-

(continued on page 2)
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ters, there have been instances where the
U.S. Department of Justice has sought
to take real property used in connection
with marijuana-related crimes of tenants
through civil forfeiture. Further, given
that the guidance does not grant immunity from prosecution or civil penalties
to banks who serve legal marijuana businesses, most financial institutions are
reticent to open accounts for marijuanarelated businesses and have significant
concerns about their duties to report
certain transactions under federal money
laundering statutes.
For landlords who determine that the
potential revenues are too great to pass
up and their risks associated with federal
prosecution or civil forfeiture are immaterial, there are still other concerns.
A landlord may find that a conservative financial institution could refuse
to accept deposits of funds related to a
marijuana grow operation lease. Also, if
the landlord has a loan from a financial
institution, the landlord may find itself
in breach of that loan without available
replacement financing.
Most loan agreements prohibit the debtor from violating law, and if the loan was
entered into more recently, there may be
express prohibitions against use of the
property with respect to state-licensed
marijuana-related businesses. Thus, a financial institution could call a loan due
from a landlord renting to a marijuana
grow operation. If there is an opportunity for replacement financing, the loan
amount may be reduced (if the financial
institution excludes rents from the marijuana-growing tenant when calculating
the value of the collateral or the revenues
of the landlord).
Oregon and Colorado federal bankruptcy
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courts have come to the conclusion that
bankruptcy protections are not available
to a landlord leasing to a marijuana business, even if the tenant’s marijuana business is operated in compliance with state
law. Federal bankruptcy courts in other
states may come to the same conclusion.
Some of this risk can be mitigated with
proper planning, but there would always
be some portion of the landlord’s business operation that would remain at risk.
Aside from the issues concerning federal
law, a landlord could find itself at risk of
violating state law if its tenant is not in
compliance with state and local regulations. Although recreational marijuana
use is legal in Oregon, effective July 1,
2015, Oregon will not start licensing recreational grow operations until January
2016, and the Oregon Liquor Control
Commission has until January 1, 2016,
to adopt regulations for marijuana grow
operations and begin accepting applications for licenses. Presently, only medical marijuana grow operations are legal
under state law, which grow operations
can only operate on a not-for-profit basis and are expressly limited to 6 mature
plants and 18 seedlings or starts.
Despite the federal guidance, unless and
until the Controlled Substances Act is
changed to permit the state-legalized
marijuana activities, landlords should be
wary of leasing to marijuana grow operations and should consider the other risks
and potential obligations of having such
a tenant.

WHY IT IS GOOD
PRACTICE TO
PERIODICALLY
CHECK AN ENTITY’S
STATUS
By Laurie R. Hager
THIS ARTICLE is
based on a scenario
that I encounter as
a litigator all too
often. “You,” for
purposes of this article, have entered
into a long-term
contract with Company, Inc., an Oregon corporation. The
contract may be a credit agreement, a
supply agreement, a commercial lease
agreement, or another agreement under
which Company, Inc. has various ongoing obligations.
At some point during the term of the
contract, the Oregon Secretary of State
administratively dissolves Company, Inc.
for failure to renew when required, or
Company, Inc. dissolves itself.
Immediately on the dissolution, Company, Inc. is legally authorized to wind
up its affairs and liquidate its assets. It
can no longer lawfully conduct business.
There is a similar law that applies to limited liability companies. This means that
Company, Inc. is no longer the entity
that is conducting business with your
company. Arguably, you are now conducting business with one or more principals of the former Company, Inc., or
perhaps with some other successor entity.
If the principal or other entity continues
to perform under the agreement, why
does it matter?
Generally, you want to have a direct remedy against the operating entity if there is
SUSSMANSHANK.COM

a default. For example, if the principal of
former Company, Inc. registers a successor entity called Company, LLC to conduct the business that is the subject of
your long-term agreement, you will want
to enforce the terms of the agreement
against Company, LLC. Certainly there
are arguments that under these circumstances, you can enforce the agreement
terms against Company, Inc., Company,
LLC, and potentially the principal of
these companies. But, there is no guaranty the court or jury would agree.

NEW FOOD SAFETY
REGULATIONS

Once a breach occurs or problem arises,
there is a significant chance that Company, LLC would not voluntarily agree to
be liable for Company, Inc.’s agreement
obligations. In the context of litigation
over the breach, this means that, in addition to proving the breach, you also have
to prove that Company, LLC is liable for
the terms of an agreement it did not sign.

The Food Safety Modernization Act
(FSMA), signed into law in January
2011, shifts the United States’ food safety system from a reactive position to a
preventive one. Food and Drug Administration (FDA) regulations implementing the FSMA will provide guidance for
preventive controls of human and animal
foods (due by August 30, 2015), produce safety, third-party accreditation and
a foreign supplier verification program
(due by October 31, 2015), sanitary
transportation (due by March 31, 2016),
and protection of food against harmful
adulteration (due by May 31, 2016).

Also, if Company, LLC commits a tort
that would be covered by insurance,
but the insurance policy is in the name
of dissolved Company, Inc., there is no
guaranty the insurance policy will cover
the claim as necessary to provide a source
of payment.
There are ways to minimize the chances
of this scenario. Before a breach occurs
or problem arises, you should periodically confirm the entity status by checking
the Secretary of State records for the state
in which the contractual party’s entity is
formed. If you discover the contractual
party entity is dissolved, like Company,
Inc. in this scenario, you may want to require the new entity, Company, LLC, to
sign a new agreement or affirm the agreement with Company, Inc., to ensure it is
liable for the agreement terms. Also, it
would give you the opportunity to confirm the new entity carries insurance for
the business’s activities.
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By Patrick G. Rowe

cooling, but will generally exclude onfarm packing and holding of produce
(which will be subject to the produce
safety regulations).

Certain facilities are exempt from the
HIGHLY
HARPC requirements, including faciliANTICIPATED
national food safety regulations will
impact agricultural
businesses and food
processors as early
as August 30, 2015.

The preventive controls of human foods
and the produce safety regulations will
likely have the greatest immediate impact for food-related industries.

PREVENTIVE CONTROLS FOR
HUMAN FOODS
These new food safety measures will require facilities that manufacture, process,
pack, or hold food for human consumption to analyze hazards and establish correlating risk-based preventive controls
(HARPC) and to refine existing good
manufacturing practices (GMP).
Manufacturing and processing includes
chopping, cooking, and canning. Packing and holding includes storing and

ties that manufacture products covered
by separate regulations (e.g., juice, seafood, dietary supplements, alcoholic
beverages, and low-acid canned foods),
facilities such as grain elevators that only
store agricultural commodities (other
than fruits and vegetables) intended for
further processing, and small facilities
that conduct certain low-risk manufacturing and processing, packing, or holding activities (such as making jams, honey, or maple syrup).
The proposed new HARPC requirements include maintaining and implementing a written food safety plan that
includes:

Hazard Analysis: Identify and evaluate
hazards for each type of food manufactured, processed, packed, or held at the
facility.
Preventive Controls: Identify preventa-

tive controls for minimizing or preventing hazards, including process controls,
food allergen controls, sanitation controls, and a recall plan.
Supplier Program: The plan must estab-

lish and implement a risk-based supplier
program for raw materials and ingredients for which the receiving facility identifies a significant hazard and the hazard
is controlled by the supplier.
Monitoring and Veriﬁcation Procedures: Document procedures for verify-

ing that preventive controls are effective
and consistently performed. Verification
measures must include product testing
and environmental monitoring, as appropriate to the facility, the food, and the
nature of the preventative control.
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Corrective Actions: Identify steps to
take, if preventive controls are not adequately implemented, to minimize the
likelihood of problems recurring, to
evaluate the food for safety, and to block
problem food from entering commerce.

Only an individual qualified through
training or experience can write the food
safety plan. Food safety plans must be
reassessed every three years, or more frequently if there are problems.
Facilities that are exempt or subject to
modified requirements under the new
HARPC requirements will generally be
subject to the GMP requirements. GMP
requires plant management to take all
reasonable measures and precautions to
ensure the following:
Disease Control: E.g., exclude from
operations any person who is ill or otherwise could be the source of microbial
contamination;

publication of the final regulations. Considered “qualified facilities,” they would
be subject to modified preventive control requirements. Small Businesses, that
employ fewer than 500 persons, generally have 2 years to comply, unless they
qualify for an exemption.
Other businesses, which do not qualify as
“Very Small” or “Small,” will only have
one year to comply, unless they qualify
for an exemption.
The FDA estimates that the annual costs
of compliance will be:
$13,000 per facility
for facilities that are subject to the full
requirements of the Preventive Controls for Human Foods regulations;
$300 to $2,000 per facility
for qualiﬁed facilities subject to modiﬁed requirements; and
$1,000 per facility
for facilities that are exempt from the
HARPC requirements.

Cleanliness: All persons working in di-

rect contact with food, food-contact surfaces, and food-packaging materials must
conform to hygienic practices while on
duty; and
Education and Training: Personnel re-

sponsible for identifying sanitation failures or food contamination should have
a background of education or experience, or a combination thereof, to provide a level of competency necessary for
production of clean and safe food.
GMP updates will also clarify protective
processes for avoiding cross-contact of
food by allergens.
Very Small Businesses, defined as having less than $1 million in total annual
sales of human food, adjusted for inﬂation, have to comply within 3 years after
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The total compliance costs for facilities
are estimated to be 0.0001 percent of the
amount that U.S. consumers spend on
processed food each year, so the compliance costs are expected to cause minimal
cost increases to consumers.
The full text of the proposed Preventive
Controls for Human Foods rules is at
this url:
https://www.federalregister.gov/articles/2014/09/29/2014-22446/
current-good-manufacturing-practice-and-hazard-analysis-and-riskbased-preventive-controls-for-human

PRODUCE SAFETY
Businesses who grow, harvest, pack, or
hold produce that is usually consumed
raw (like lettuce or apples) and have

gross produce sales of at least $25,000 a
year, based on a 3-year average, will be
subject to the new produce safety regulations establishing minimum standards
for the safe production and harvesting of
fruits and vegetables.
Modified standards are available to certain exempt businesses, such as farms
with less than $500,000 in annual gross
sales who sell the majority of their produce to a “qualified end-user” (generally
a restaurant or grocery store) that is located in the same state or not more than
275 miles from the farm.
The regulations establish safety protocols
relating to agricultural water; animal biological soil amendments; domesticated
and wild animals; equipment, tools and
buildings; health and hygiene; sprouts;
training; and record keeping.
The proposed new regulations for agricultural water, including irrigation water,
have caused significant concern among
growers in the Northwest, including
onion farmers, tree-nut producers, and
blueberry growers.
Growers will have to ensure that water
that is intended or likely to contact produce covered by the rules is of adequate
sanitary quality. This includes water that
is used in the growing, harvesting, packing, or holding of covered produce, such
as irrigation water that is directly applied
to the harvestable portion of a crop;
water used for preparing crop sprays;
water used for washing or cooling harvested produce; and water used for hand
washing during and after harvest. These
regulations are designed to minimize the
chances that produce is contaminated
by pathogens in water used in these
processes. Compliance will be achieved
through inspection and periodic testing
of the water.
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The FDA has proposed a tiered approach to testing and using untreated
surface water that is directly applied to
the harvestable portion of a crop, which
includes the following elements:
• Conduct a baseline survey to initially
develop the water quality profile of each
water source. A water quality profile is
developed by calculating the geometric
mean (GM) and the statistical threshold
value (STV) of generic E. coli (in CFU
per 100 mL) using at least 20 samples
over at least 2 years. Water is to be sampled as it is used (e.g., at the end of the
sprinkler) and at a time as close as practical to harvest.
• Verify the water quality proﬁle through
annual sampling. At least five new samples must be taken each year to verify the
accuracy of the baseline water quality
profile. If the annual survey is sufficiently different from the existing water quality profile, then the water quality profile
would have to be updated, and existing
practices may need to be modified (e.g.,
wait additional time before harvesting as
necessary to allow for microbial die-off ).
• Re-establish the baseline: The FDA is
proposing that the baseline survey be reestablished every ten years, or sooner if
the annual survey samples do not support the initial baseline water quality
profile, and then practices adjusted accordingly.
Produce growers have been very concerned about the costs of complying with
these proposed new regulations for irrigation water testing.
Other new produce safety regulations
address:
Biological Soil Amendments of Animal
Origin: Specifying types of treatment,

methods of application, and time intervals between application of certain soil
SUSSMANSHANK.COM

amendments (e.g., manure and composted manure) and crop harvest, which
regulations are of particular interest to
sustainable and organic producers who
rely on manure and compost instead
of synthetic chemicals to fertilize their
fields.
Domesticated and Wild Animals: Seek-

ing to prevent the contamination of covered produce by liquid or solid animal
excreta. The three main animal populations that the FDA identifies are: 1) domesticated animals (livestock, working
animals, and pets); 2) nearby domesticated animals (from a neighboring farm);
and 3) wild animals (including deer and
wild swine), implementing waiting periods between grazing domesticated animals and crop harvest if there is a reasonable probability of contamination and
requiring growers to monitor for wildlife
intrusion and not harvest produce visibly
contaminated with animal waste.
Equipment, tools, and buildings: Establishing cleanliness standards for equipment and tools that come into contact
with produce, as well as for buildings
and other facilities.
Health and hygiene practices for farm
personnel: Including hand washing, not

working when sick, and maintaining
personal cleanliness.
Sprouts production: Including treat-

ment of seed before sprouting and testing
of spent irrigation water for pathogens.
The definitions of Very Small Businesses and small businesses vary among the
FDA regulations. For the Food Safety
regulations, Very Small Businesses are
those with annual produce sales of
$25,000 to $250,000. Very Small Businesses will have to comply with the
Food Safety regulations within 4 years
of the effective date. Small Businesses,
those with more than $250,000 up to

$500,000 in annual produce sales, have
3 years to comply. All others must comply within two years, unless they qualify
for an exemption.
However, businesses will have an additional two years beyond these compliance deadlines to meet the water quality
standards and related testing and recordkeeping provisions.
The FDA estimates the average cost of
complying with the produce safety regulations will be:
$4,477 per year
for Very Small Businesses;
$12,384 per year
for Small Businesses; and
$29,545 per year
for all other businesses.

The FDA has not estimated correlating
potential cost increases to consumers,
but expects the Food Safety regulations
will reduce the 3.1 million illnesses each
year that are attributable to produce, and
the total potential benefit of eliminating
all those illnesses is estimated to be about
$1.88 billion.
The full text of the proposed Produce
Rule is at this url:
https://www.federalregister.gov/articles/2014/09/29/2014-22447/
standards-for-the-growing-harvesting-packing-and-holding-of-produce-for-human-consumption?utm_
content=previous&utm_
medium=PrevNext&utm_source=Article
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LEGAL NEWS
SUSSMAN SHANK LEAD COUNSEL ON COMPLEX $300+M
TRANSACTIONS
Sussman Shank LLP served as lead counsel on sale and acquisition transactions
totaling $315 million for a client operating assisted living, memory care, and
independent care campuses in Washington, Oregon, and California.

cilities and 1031 tax-deferred exchanges.
The triple net lease replacement properties are medical, industrial, and retail
properties located in Texas, South Carolina, Virginia, Colorado, Illinois, and
Arizona.

These complex transactions involved
sales to a publically-traded REIT and acquisition of 11 single-tenant, triple net
lease properties, and required expertise
concerning licensed senior housing fa-

“This was a high-level, complex transaction because of the relationship between
the health care sales and the tax-deferred
exchange acquisitions. Our firm has the
perfect mix of health care, real estate, and

WELCOME NEW
SUSSMAN SHANK
LAWYERS
AMY E.
GEERHART
joined as a business
associate
practicing
in the Business, Real
Estate, Estates and
Trusts and Tax practice groups. Amy represents a variety
of for-profit entities and sole proprietors,
advising on general operations and transactional matters. Prior to joining Sussman Shank, Amy practiced business law
in Salem, Oregon for several years. Amy
earned her J.D. from Willamette University College of Law, summa cum laude,
Salutatorian, and a B.S. from Linfield
College.
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MATTHEW J.
MERTENS
joined as an associate of the firm as a
general practitioner
in the Business, Litigation, and Business
& Restructuring practice groups. Prior
to joining Sussman Shank, Matt clerked
for the Hon. Elizabeth L. Perris in the
U.S. Bankruptcy Court for the District
of Oregon, where he aided the court in
a variety of matters implicating state and
federal bankruptcy law. Matt earned
his J.D. from the University of Oregon
school of Law, Order of the Coif. Matt
earned a B.S. and a B.A. from Tufts University, cum laude.

tax expertise to act as lead counsel in a
deal of this complexity,” said Aaron Besen, chair of the firm’s health care group.
The Sussman Shank team consisted of
Aaron J. Besen, Victor J. Roehm, and
Matthew S. Parkin advising respectively
in the areas of Health Care, Real Estate,
and Tax.

PARTNER ROBERT
NUNN ELECTED
TREASURER OF
THE MULTNOMAH
ATHLETIC CLUB
Robert W. Nunn was elected to serve
as Treasurer on the Multnomah Athletic Club Board
of Trustees. The
2015 officers were
elected by the
Club’s 12-member
Board of Trustees
and announced at
the 124th general
membership annual meeting on February 3, 2015. Bob has been a MAC member for 28 years. As a business lawyer,
Bob concentrates his practice on issues
affecting private businesses, their owners, and the owners’ families.
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IN THE COMMUNITY
LOAVES & FISHES
“MEALS ON HEELS”
All Year

Sussman Shank has been delivering
meals to those in need every week for five
years. The Meals on Heels activity was
first adopted as part of the firm’s 50th
Anniversary “Giving Back” campaign in
2010, and is now a regular part of the
firm’s community service efforts.

ALL HANDS RAISED
March 2015
For the third year, the firm sponsored
the 20th Anniversary All Hands Raised
Roast. The Roast supports the mission
of All Hands Raised to champion education, equity, and excellence inside and
outside of the classroom – a mission that
requires all of us to raise our hand and
play our part.
The Roast is a chance to take a night off
and kick up our heels, share a good laugh
— and raise funds to support our work
to improve educational outcomes for all
of our kids.

AMERICAN LUNG ASSOCIATION
- REACH THE BEACH
May 2015

Team Sussman Shank participated in the
annual “Reach the Beach” fundraising
bike ride to support the American Lung
Association. This was the firm’s ninth
consecutive year to support this worthy
cause.
A total of 19 riders pedaled to Pacific
City, raising over $3,400.
The riders were cheered on by a support
team of staff, family, and friends, who
helped with the logistics of the ride and
celebrated with the riders at a beach barbeque. Reach the Beach is the largest annual fundraising event for the American
Lung Association of Oregon.

The annual auction raised a total of
$314,000.
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The firm’s total fundraising surpassed last
year’s collective donation. Volunteers of
America Oregon operates CourtCare in
a converted jury room in the downtown
Multnomah County Courthouse and
in the new East Multnomah County
Courthouse.
CourtCare provides free childcare services for children age six weeks through
ten years old while their parents conduct
court business.

MULTNOMAH BAR
ST. ANDREW LEGAL CLINIC
(SALC) RACE FOR JUSTICE
June 2015

HOME BUILDERS FOUNDATION
– BUILDING HOPE GALA AND
AUCTION
April 2015
As a sponsor of the Home Builders
Foundation Annual Gala and Auction,
the firm supported the efforts of the
charitable arm of the Home Builders
Association of Metropolitan Portland,
which builds and remodels homeless and
transitional housing facilities for those
experiencing homelessness in our community.

Shank’s internal fundraising for CourtCare was led by attorney Matt Mertens
who organized a few popular fundraising
activities including a jeans day and the
firm’s first annual “Chili Cook-off ”.

FOUNDATION COURTCARE
CAMPAIGN
May 2015

A group of Sussman Shank walkers and
runners participated in the 15th annual
St. Andrew Legal Clinic Race for Justice. SALC has provided legal services
to low-income families since 1979. With
two office locations, Clinic attorneys
help families in four Oregon counties.
SALC has a staff of 9 full-time attorneys,
and with the aid of 200+ volunteers, has
provided legal help to more than 50,000
Oregonians.

Sussman Shank LLP was a sponsor of
the Multnomah Bar Foundation’s 2015
Annual CourtCare Campaign. Sussman
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Sussman Shank Highest Ranked
Law Firm In The Medium-Sized
Companies Category And
Recognized With Hall Of Fame
Award
Named one
of the 2015
“100 Best
Companies
to Work for
in Oregon”
by Oregon
Business Magazine, Sussman Shank
was also recognized with a Hall of Fame
Award for making it on the list for 10
years. The firm ranked 18th in the medium-sized company category, the highest of any law firm in this size category.
“We are honored to be a part of the 100
Best List and recognize that the success
of our firm is achieved through our talented and dedicated team of professionals,” said Steve Seguin, Sussman Shank’s
Executive Director.

Sussman Shank Named
One Of The 100 Best Green
Workplaces In Oregon
Sussman Shank earned recognition as a
2015 “100 Best Green Workplaces in Oregon” by Oregon Business Magazine. A
total of 434 companies and 17,000 employees participated in the survey. The
firm’s Sustainability Oversight Committee drives its green initiatives and efforts.
“We are proud of this recognition and
have worked hard on identifying, educating, and implementing green workplace
practices in many areas throughout the
firm,” said Steve Mayock, Chair of Sussman Shank’s
Sustainability Oversight
Committee.

U.S. News & World Report And
Best Lawyers Ranks Sussman
Shank In 2015 Best Law Firms
List
Shank LLP is pleased to announce that
the firm has been ranked in the 2015
“Best Law Firms” list by U.S. News &
World Report and
Best Lawyers® in the
following areas:
Bankruptcy and
Creditor
Debtor
Rights/Insolvency
and Reorganization
Commercial Litigation
Litigation - Bankruptcy
Litigation – Intellectual Property
Litigation - Labor & Employment
Litigation - Securities
Firms included in the 2015 “Best Law
Firms” list are recognized for professional excellence with persistently impressive
ratings from clients and peers. Achieving
a ranking signals a unique combination
of quality law practice and breadth of legal expertise. The 2015 “Best Law Firms”
rankings can be seen in their entirety by
visiting bestlawfirms.usnews.com.

Sussman Shank LLP
1000 S.W. Broadway
Suite 1400
Portland, Oregon 97205
Phone: 503.227.1111
Fax: 503.248.0130
sussmanshank.com

