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ith the assistance of Grubb
& Ellis Company and
Think Work Interiors,
LLC, Sussman Shank LLP has reestablished itself in the easily-accessible
1000 SW Broadway building situated
in the core of downtown Portland. The
firm redesigned its existing 14th floor
space and expanded onto the 15th floor,
enabling the full-service law firm to
meet its clients’ expanding needs.
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“Sussman Shank recently celebrated
a significant milestone, our 50th
anniversary, and we are optimistic
about our continued growth and
success,” said Managing Partner Bob
Carlton. “Our firm has experienced
steady growth in our core areas of
litigation, business, bankruptcy, and
creditors’ rights, and this expansion
will enable us to improve technology
in client areas and to reconfigure our
space more efficiently.”
Expanding to a second floor is not
always an easy transition, but the
well-designed space and commitment
to maintain Sussman Shank’s strong
cultural identity has minimized the
impact. Firm members jokingly refer
to the new 15th floor space as “the real
14th floor,” given that the Building does
not recognize a 13th floor, and expect
to use the additional conference room

space to their clients’ full advantage.
Clients will appreciate the enhanced
privacy and technology resources of
the newly-reworked 14th floor public
spaces.
Sussman Shank has been a tenant at
1000 SW Broadway since the building
opened in 1991 and has a long-standing
commitment to business in downtown
Portland and to the greater community.
As part of its 50th Anniversary year,
the firm launched a “Giving Back to
the Community Campaign” that gave
everyone at the firm the opportunity
to contribute his or her time, talent or
treasure to a diverse range of activities
benefiting several Oregon nonprofit
organizations, including the Oregon
Food Bank and Loaves & Fishes.
According to Grubb & Ellis research,
Portland has the second lowest
downtown vacancy of any major office
market in the United States, currently
standing at 9.4 percent, and there are
just five Class A buildings that can
accommodate a tenant looking for
20,000 square feet or more.
Thomas Remley, SIOR, senior vice
president of Grubb & Ellis, represented Sussman Shank LLP in its lease
renewal and expansion. Debora Souza,
IIDA, Owner/Principal, and Bethanne
Whalen, LEED AP and Project Designer,
of Think Work Interiors designed the
interior spaces for the firm.

FIVE AREAS WHERE LEGAL
EXPERTISE REALLY PAYS OFF

apply to any unpaid balances owed to
you, and you will not generally have the
right to recover attorneys or collection
agency fees. Rather than allow for the
default statutory provisions to govern
your business relationships, these issues
should be addressed in a contract.

In today’s complex world, fully
identifying all of the potential issues that
could impact a client is not a simple task.
Clients often want quick results with
minimal fees. However, in our experience,
we’ve found that it doesn’t pay to cut
corners in the following five areas:

4.	Estate Planning
Most people should have a will.
The most basic functions of a will are
to identify the people who you want
to be in charge of taking care of your
final affairs (and the on-going care of
any minor children) and to receive
your worldly belongings (including
trustees or conservators for those minor
children). But the will also serves many
other purposes, such as identifying who
you would like to handle matters should
you become incapacitated, providing
spendthrift trust provisions to shield
inheritances from your beneficiaries’
current or future creditors, and waiving
the bond requirement for the personal
representative. It should also include
state and federal tax planning if the
estate warrants that type of planning.
Absent a will, a court must determine
who is best suited to care for you, your
children, and your finances, and state
law governs distribution of your estate.

By William G. Fig

1. Formation and Operation of Business Entities
The formation of closely-held/
family entities is an area fraught with
potentially unforeseen legal issues. Many
owners view legal representation as a
waste of precious and limited resources.
Proper governance documents (bylaws,
shareholder agreements, operating
agreements, partnership agreements)
that incorporate buy-out and dispute
resolution provisions may not be
necessary in the beginning, when
everyone is getting along, but they
become invaluable if relationships ever
turn sour. Few things are nastier than
a “business divorce.” The chaos that
results from a former in-law acquiring
an ownership interest in the family
business or an owner filing bankruptcy
can be significant. In these instances,
well-crafted buy out and dispute
resolution provisions are critical. This
is particularly true with regard to
LLCs, as Oregon law governing these
entities is not as well developed. By
way of example, Oregon law does not
specifically provide a mechanism for
the removal of an unwanted member
of an LLC. The only available option
is to dissolve the LLC, under current
Oregon statute.
2. Intellectual Property
The formation of a business entity
does not mean that you have the right to
use the entity’s name as its web address
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or in advertising. The laws governing the
use of a web address and the use of a name
(or logo) are different than the Secretary
of State rules regarding the registration
of an entity’s name. Thus, prior to
registering an entity, it is important to
confirm that the web address is available
and that there are no copyright or
trademark restrictions associated with
the proposed entity name. If the name
is available, you will want to undertake
the required steps to secure the rights to
use the desired web address and possibly
seek protection under state, federal, or
international intellectual property laws
to use that name.

3. Contracts
If you are operating a business, you
should have a basic form of contract
that is signed by your customers
(generally excluding retail customers).
Contract terms and conditions can
establish many important, beneficial
rights that are not otherwise available.
For example, a contract may be used to
limit the extent of your liability. Also,
absent an agreement to the contrary,
statutory interest (9% in Oregon) will
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5.	Loan Documents
Although loan documents, especially
for “simple” transactions, may seem
straight forward, there are numerous
legal pitfalls in this area. For example, the
content of a “simple” promissory note
can have a significant impact on how the
note may be enforced or even paid. You
may have the borrower waive certain
cumbersome, but otherwise necessary,
default notice requirements. You may
also want to permit pre-payment of
the note, specifically excluding the prepayment penalty that would otherwise
apply in Oregon. Any loan between an
entity and an owner of the entity should
be documented with a promissory note
and meeting minutes authorizing the
loan — whether the funds are loaned to
or borrowed by the entity.
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Favorable law for the wealthy and
the not so wealthy
By Heather A. Kmetz

The definition of “wealthy” is a moving
target — especially over the last decade.
Under the Tax Relief, Unemployment
Insurance Reauthorization and Job
Creation Act of 2010, which was
signed into law on Dec. 17, both the
“wealthy” and “not so wealthy” may
realize improved economic positions in
the next two years.
The package extends unemployment
benefits, reduces the Social Security
payroll tax for individuals, and raises
the threshold for the alternative
minimum tax through 2011. Further, it
extends the Bush-era tax cuts, increases
transfer tax exemption amounts, and
reduces transfer tax rates through 2012.
There are also new incentives to invest
in machinery and equipment, and
retroactively resuscitates and extends
numerous tax breaks for individuals
and businesses.
The act replaces what was considered,
by most measures, a relatively unpalatable
set of laws scheduled to come into effect
Jan. 1, 2011, and employs a shotgun
approach — something for everyone —
in hopes that the combination of law
changes will provide meaningful net
value to the national economy by the
end of 2012.
Here are some details concerning key
elements of the act:

Unemployment benefits,
employment tax breaks and
working family tax credits
Federal unemployment benefits
were extended 13 months, benefiting
an estimated 7 million workers whose
benefits were scheduled to expire.
Employees and self-employed workers
were given a 2 percent reduction of the
Social Security tax, bringing the rate
down from 6.2 percent to 4.2 percent
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for employees, and from 12.4 percent
to 10.4 percent for the self-employed
through 2011. Key tax credits for
working families were extended through
2012, including the $1,000 child tax
credit (which maintains its expanded
refundability), and the American
Opportunity tax credit for higher
education, and its partial refundability.

Extension of Bush-era
tax cuts, AMT “patch” and
charitable rollovers
Favorable individual income, capital
gains, and dividend tax rates that were in
effect in 2010 are now extended through
2012, thus retaining the 10 percent
income tax bracket at the bottom and
the 35 percent income tax bracket at the
top. This two-year extension of favorable
income tax rates provides planning
opportunities for individuals who may
consider accelerating future income into
these two tax years or converting an IRA
to a Roth IRA.
For 2010 and 2011, there was a modest
increase in the AMT exemption amounts,
and a number of personal nonrefundable
credits are permitted offsets to AMT (as well
as regular tax). Also, higher-income will no
longer face previously scheduled reductions
in itemized deductions and a phaseout of
personal exemptions in 2011 and 2012.
The IRA charitable rollover has
been extended through 2012, allowing
individuals age 70½ and older to
distribute up to $100,000 from the
IRA directly to a public charity without
reporting the distribution as income.
Business benefits
Businesses can write off 100 percent of
new equipment and machinery purchases
in the placed-in-service year, effective
for items placed in service after Sept. 8,

2010, and through Dec. 31, 2011. For
items placed in service in 2012, the new
law provides for 50 percent additional
first-year depreciation. The act also
includes beneficial provisions aimed at
energy-related businesses, including the
extension of a program that provides
cash payments in lieu of renewable
energy tax credits.

Unified gift and estate tax
The federal estate tax exemption was
raised to $5 million, the maximum
estate tax rate was limited to 35 percent,
and beneficiaries received a “steppedup” basis in a decedent’s assets. But
that is helpful only for those who die in
2011 or 2012. More meaningful from a
wealth transfer planning perspective was
the reunification of the federal gift and
estate tax credit. Since 2002, the lifetime
gift tax exclusion amount was limited to
$1 million; it is now $5 million.
Understandably, individuals did not
want to pay tax on lifetime transfers that
would transfer free of tax if held until
death. However, this retention of wealth
increases their potential federal estate
tax liability because of the included
appreciation. Individuals now can give
(continued on page 4)
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FAVORABLE TAX LAW (continued from page 3)
up to $5 million — $10 million for
married couples — free of gift tax, and
lifetime gift transfers totaling more than
this amount in 2011 and 2012 will be
subject to a federal gift tax of no more
than 35 percent.

Unused credit available to
surviving spouse
The act introduces “portability”
of the newly reunified gift and estate
tax exemption amount. Any unused
amount attributable to a 2011 or
2012 decedent now can be used by
the surviving spouse. If a decedent
left all assets to a surviving spouse and

did not have any planning to preserve
the exemption amount or died with
an estate of less than $5 million, the
surviving spouse could transfer during
lifetime or at death the decedent’s
unused amount (up to $5 million)
plus the surviving spouse’s remaining
amount (as calculated under applicable
law in the year of transfer — up to $5
million in tax years 2011 and 2012).
Additionally, the portability provision
may enhance certain creditor protection
planning through this two-year period,
because spouses who have intentionally
maintained separate assets need not be
concerned that the estate tax exemption

amount of a “poorer” spouse would be
lost if such a spouse predeceased the
“wealthier” spouse.
The 2010 Tax Relief, Unemployment
Insurance Reauthorization and Job
Creation Act is a set of temporary
tax policies negotiated between
Republicans in Congress and the
Obama administration. The act is
designed to stimulate a tentative
economic recovery, encourage business
growth and sustained employment,
and satisfy campaign promises. It also
defers discussion of any comprehensive
tax reform until 2012 — promising an
interesting presidential election year.

DON’T LET ENVIRONMENTAL PROBLEMS
PREVENT YOU FROM PURCHASING PROPERTY
By Patrick G. Rowe

“Risk comes from not knowing what
you’re doing.” Warren Buffet.
Many persons seeking to purchase
property for commercial purposes
refuse to consider contaminated
properties, because they are concerned
about the risk of being held liable for
the contamination, or about the time
and expense that may be involved in
addressing the legal and technical
aspects of acquiring such properties.
As a result, contaminated properties
are often overlooked bargains.
In reality, armed with the proper
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knowledge, it is a relatively pain-free
process for a potential purchaser of
contaminated property to protect
against liability under both federal and
state law.

Federal Law
In 2002, the Comprehensive
Environmental Response Compensation and Liability Act (“CERCLA”
or “Superfund”) was amended by
Congress to encourage prospective
purchasers to buy and redevelop
(continued on page 5)
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Environmental Problems not a problem (continued from page 4)
Superfund and brownfield properties
(i.e., properties known or suspected
to be contaminated). Prior to this
amendment, purchasers of brownfields
could be held liable for contamination
related to the property unless they could
establish that they had no reason to
know the property was contaminated.
This scenario created an obstacle to the
redevelopment of properties that were
known to be contaminated. In order
to avoid liability, the party seeking
to purchase a known-contaminated
property could negotiate a Prospective Purchaser Agreement (“PPA”)
with EPA. (A PPA is a legally binding
agreement between the government and
a prospective purchaser of contaminated
property, which limits the purchaser’s
liability for environmental cleanup
at the property). The 2002 CERCLA
amendments, however, allow purchasers to buy a contaminated property
and avoid potential liability for existing
contamination without the need for
a PPA, by qualifying as a “bona fide
prospective purchaser.” Therefore, in
order to protect against potential federal
liability for environmental contamination at a property, a purchaser needs to
ensure that it qualifies as a bona fide
prospective purchaser (“BFPP”).
A prospective purchaser of contaminated property can qualify as a BFPP
by satisfying the criteria in the BFPP
provision found in CERCLA statutes.
These criteria include the following:
Pre-purchase criteria for qualifying as
a BFPP:
• Pre-purchase “all appropriate inquiry”;
• No affiliation with a liable party.
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Post-purchase continuing obligations
of a BFPP:
• Taking reasonable steps with
respect to hazardous substances on
the property (e.g., not exacerbating
existing contamination);
• Compliance with any land use
restrictions
and
institutional
controls (e.g., no use of groundwater
for drinking water);
• Cooperating with governmental
authorities and persons conducting
any cleanup (e.g., providing assistance
and access to the property);
• Compliance with information
requests and administrative subpoenas.
Of these criteria, “all appropriate
inquiry” and “reasonable steps” typically
pose the most significant concerns.
All appropriate inquiry refers to
the requirements for assessing the
environmental conditions of a property
prior to its acquisition. In 2005, EPA
adopted rules governing what constitutes
“all appropriate inquiry.” Although a
full discussion of all appropriate inquiry
goes beyond the scope of this article, a
key aspect includes an Environmental
Site Assessment (e.g., Phase I and
possibly Phase II) by an environmental
professional, which includes:
• Interviews with past and present
owners, operators, and occupants
of the facility for the purpose of
gathering information regarding
the potential for contamination at
the facility;
• Reviews of historical sources, such
as chain of title documents, aerial
photographs, building department
records, and land use records, to

•

•

•
•

determine previous uses and
occupancies of the real property since
the property was first developed;
Searches for recorded environmental
clean-up liens against the facility
that are filed under federal, state, or
local law;
Reviews of federal, state, and
local government records, waste
disposal records, underground
storage tank records, and hazardous
waste
handling,
generation,
treatment, disposal, and spill
records concerning contamination
at or near the facility;
Visual inspections of the facility and
adjoining properties.
Additionally, a BFPP must take
“reasonable steps” with regard to the
hazardous substances on the
property, including stopping a
present release, preventing a future
release, and preventing exposure to
a prior release. If such reasonable
steps are not taken, the purchaser
could lose its status as a BFPP.

EPA believes that, in most cases, the
2002 CERCLA amendments make PPAs
from the federal government unnecessary,
because prospective purchasers need only
take the steps necessary to qualify as a
BFPP. Only under limited circumstances
will EPA still consider entering into a
PPA. In general, EPA will consider a PPA
where 1) there is likely to be a significant
windfall lien and the purchaser needs
to resolve the lien prior to purchase or
2) a PPA is necessary to ensure that the
transaction will be completed and the
project will provide significant public
benefits.
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LEGAL News
Washington Court Rules
That Surety Bond Claims
Are To Be Paid Pro-Rata
In a recent decision, the Washington
Court of Appeals clarified the priority
of claims against a contractor’s surety
bond under RCW Chapter 18.27. The
court held that “first in time, first in
right” did not apply to such claims.
When multiple claimants of the same
“class” (or priority) have concurrently
pending claims, the claimants receive
a pro rata distribution of the bond
proceeds. Thus, unlike claims against a
cash deposit/security, there is no “rush
to judgment” on surety bond claims.
All “equal” claimants asserting valid,
concurrent claims will be paid pro-rata
from the bond proceeds.
New Oregon Lien Law
As of January 1, 2011, Oregon lien law
significantly changed regarding owneroccupied residences. The new law
generally provides that a subcontractor
or a person supplying materials or
equipment (the “Claimant”) cannot
file a lien against the owner’s property if
the Claimant has contracted with or is
supplying the materials or equipment to
a contractor that was not licensed at the
earlier of the time:
1. the Claimant contracted with the
contractor; or
2. the Claimant first provided labor,
materials, or equipment to the
project.
This new law applies to all renovation,
alteration or repair projects of owneroccupied residences.

Update Your Employee
Handbook to include
Social Media Policies
Every employer should have an employee handbook that identifies policies
designed to protect the employer and its
employees, including anti-harassment
and retaliation restrictions, social media
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We are pleased to welcome D. Christopher Burdett
of matters focusing on complex
contract disputes, consumer class

D. Christopher (Chris) Burdett has

actions, products liability, insurance
and securities. Chris earned his J.D.
from University of Virginia School

With nearly a decade of experience,
Chris focuses his practice on
complex commercial litigation in

of Law and his B.A. from the
University of Puget Sound.

both state and federal courts. He has
represented businesses in a variety

D. Christopher Burdett
Sussman Shank LLP, is a mid-size full-service business, litigation, and commercial bankruptcy law
and attorneys admitted to practice in Oregon, Washington, California, and several other states. In 2010,
Oregon Business magazine named Sussman Shank LLP as one of the “100 Best Companies to Work
for in Oregon.”
www.sussmanshank.com
503.227.1111

policies, and cellular phone-texting rules.
Employers should be careful to follow
and uniformly enforce the policies.
An employee handbook is a living
document that should be revised
periodically, adapting to how you
operate your business and reflecting
changes to laws and regulations. Does
your handbook have provisions you
never follow? Does it include strong
enough restrictions on personal use of
the internet? Does it prohibit use of
cell phones and texting while driving
on company business? Does it set forth
employee rights for military/family
leave? If not, now is the time to update
your handbook to address these and any
other employment/personnel matters
that regularly affect your business.
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Sussman Shank LLP named
one of the 100 Best Green
Companies in 2011
Oregon Business magazine
has once again named
Sussman Shank LLP
as one of the “100 Best
Green Companies to
Work for in Oregon,” based on their
third annual green survey for 2011. The
list was determined by an anonymous
employee survey and an independent
assessment
of
the
employer’s
sustainability practices. A total of
400 companies participated. Sussman
Shank is committed to maintaining its
sustainable practices and policies that
helped it earn a repeat showing on this
elite list.
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SUSSMAN SHANK IN THE COMMUNITY
Heart Healthy Month
February 2011
Each week during the month of February,
the firm focused on different aspects
of heart health. Some of the highlights
included guest speakers with expertise on
biking and walking routes throughout the
city and techniques for relaxation and stress
reduction. A Bob’s Red Mill representative
also spoke to the firm about whole grain
nutrition and how to incorporate whole
grains such as flax seed and quinoa into
a daily diet. Firm members participated
in twice-a-week lunchtime walks through
downtown Portland and the surrounding
hills and a week-long pedometer challenge
that helped motivate and raise heart health
awareness.
Reach the Beach
May 21, 2011
For the sixth consecutive year, Sussman
Shank will participate in the Reach the
Beach event benefiting the American Lung
Association of Oregon. Reach the Beach is
expected to raise more than $500,000 this
year. Sussman Shank family and friends join
in for a post-bike-ride BBQ and overnight
cabin camping at Cape Kiwanda in Pacific
City, Oregon.
Hood to Coast Relay
August 26 & 27, 2011
Sussman Shank will conquer the largest
relay in the world, now benefiting the
American Cancer Society. Sussman Shank’s
dedicated team of 12 will run a total of 197
miles and accrue at least as many laughs,
blisters, and fond memories.
Loaves & Fishes “Meals on Heels”
All Year
Sussman Shank has been delivering meals to
those in need every week for over a year and
will continue this effort throughout 2011.
The Meals on Heels activity was first adopted
as part of the firm’s 50th Anniversary “Giving
Back to the Community Campaign” and is
now a regular part of the firm’s community
service efforts.
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